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Interstate Commerce Commission
12th Street and Constitution Avenue
Washington, D. C. 20423

oo

i
SRR,

Dear Sirs: S804
Pursuant to the provisions of Section 11303

of the Interstate Commerce Act, as revised and recodified

by Public Law 95-473, and the regulations of the Interstate

Commerce Commission promulgated thereunder, we are trans-

mitting for filing and recording originals or executed

counterparts of the following documents:

1. Conditional Sale Agreement dated as of
April 17, 1979 between Whittaker Corpora-
tion (Berwick Forge & Fabricating Division),
Vendor, and National Railway Utilization
Corporation, Vendee. ’

2. Agreement and Assignment of Conditional
Sale Agreement dated as of April 17, 1979,
by Whittaker Corporation (Berwick Forge &
Fabricating Division), Assignor, to The
First National Bank of Marvland, and Sun
Life Insurance Company of America,
Assignees, together with acknowledgment
by National Railway Utilization Corpora-
tion.

The names and addresses of the parties to the
transaction are listed below under the titles of the docu-
ments to which they are parties:
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PIPER & MARBURY

Interstate Commerce Commission
April 17, 1979
Page Two.

& Fabricating Division) (Vendor)
P. 0. Box 188
Berwick, Pennsylvania 18603

National Railway Utilization Corporation (Vendee)
1100 Centre Square

1500 Market Street

Philadelphia, Pennsylvania 19102

AGREEMENT AND ASSIGNMENT OF CONDITIONAL
SALE AGREEMENT ' '

Whittaker Corporation (Berwick Forge

& Fabricating Division) (Assignor)
P. O. Box 188 ‘
Berwick, Pennsylvania 18603

The First National Bank of Maryland (Assignee) -
25 South Charles Street
Baltimore, Maryland 21201

~

Sun Life Insurance Company of America (Assignee)
Sun Life Building

20 South Charles Street

Baltimore, Maryland 21201

A general description of the equipment covered by
the Conditional Sale Agreement is contained in Exhibit A
attached to this letter. ' T ———-——

The above-identified documents have not heretofore
been recorded with the Interstate Commerce Commission; how-.
ever, they relate, and should be filed as a part of, a Condi-
tional Sale Agreement Purchase Commitment Agreement dated
as of May 31, 1978 which was filed with the Interstate Com-
merce Commission on June 5, 1978 (Recordation No. 9425). As
with the Conditional Sale Purchase Commitment Agreement, the
documents should be filed under National Railway Utilization
Corporation and cross—referenced to Pickens Railroad Company.

Please accept for recordation two counterparts of
each document, stamp the remaining counterparts with the
appropriate recordation number and return them with your fee
receipt and letter confirming receipt to my delivering
messenger.



Interstate Commerce Commission PIPER & MARBURY

April 17, 1979
Page Three.

The necessary filing and recordation fees for
these documents are submitted herewith.

Very truly yours,

R. W. Smith, Jr. ‘U

RWSJr/jks
Enclosures



Type

70 ton,
mo \ m:
Class XM
boxcars

Builder's
Specifications

C 78-1016-1
(October 16,
1978)

Exhibit A

Estimated

Road Numbers Original Time and

(Both Price Total Conditional Sale Place of

Quantity Inclusive) Per Unit Base Price Indebtedness Delivery

40 HOSC 250000~ $38,228 $1,529,120 $1,452,670 April 17,
250039

1979 at Renovo,
Pennsylvania



3Inter§tate @nmmette @nmmtssmu 4/17/79.
* Gashington, E €. 20423 o -

_/OFFICE OF THE SECRETARY -;'_?

R.W, Smith , J'r . r :
Piper & Mhrbury“ L

1100 Charle
36 South Ch

Baltimore Maryland 21201

s -' T
e ) :

v - P E
Dear Sivs 7 : ' .

The enclosed documert(s) was recorded pursuant to the provi-

_sions of Sectior'i;lvlfSOS" Qf- the Interstate Coﬂlmerce Act, 49 U.S.C.

11303 on 4/17/79 at 12:551)&1 ,and'assignedre-.

cordation nurnber(s) 9425~R & 9425-—Q

-Secretary

- Enclosure(s)

SE-30
(3/79) .



'AIM“

Uf *”\H l‘yhf I.JUH‘J“.I(II“‘I\ ..I‘N
conpITIONAINVERYH  KGREEMENT dated as of April 17,

1979 (the "agreement"), among WHITTAKER CORPORATION‘(Berwick
Forge & Fabricating Division) (the “Vendor“ of "Builder" és
more particularly set forth in Article 1 hereof) and NATIONALV
RAILWAY UTILIZATION CORPORATION (the ‘"Vér‘ldee"’j. |
WHEREAS, the Builder desires to construct,,éell aﬁd
deliver to the Vendee the railroad equipment described in
Exhibit A attached hereto (the “Equipmenﬁ“); and |
WHEREAS, the Vendee desires to purchase the Equipment
according to the terms and conditions provided herein; |
NOW, THEREFORE, . in consideration of tﬁe_mutual prom-
ises, covehants aﬁd_agreements hereinafter set forth, the par-
ties hereto do hereby agree as follows: |

ARTICLE 1. Definitions. The term "Vendor", when-

ever used in this Agreement, means, before any assignment of
its rights hereunder, the party hereto which has manufactured
the Equipment and any successor or successors for the time

being to its manufacturing properties and business, and, after
any such assignment, both any assignee or assignees for the

time being of such particular assigned rights as regards such
rights; and also any assignor as regards any rights hereunder
.£hat are retained orvexcluded from any assignment; and the

term "Builder", whenever used in this Agreement, means, both
" before and after any such assignment, the party hereto which

has manufactured the Equipment and any successor or successors

ounterpart Number 3o 7



for the time being to its manufacturing properties and busi-
ness.

ARTICLE 2, Construction and Sale. Pursuant to this

Agreement, the.Builder will sell and deiiver to the Vendee,
and the Vendee will pﬁrchase from the Builder and‘accept'
délivery of and pay for (as hereinafter provided), the Equip-'
'ment, each unit of'which shall be constructed 'in gccordance
with the specifications referredvto in Exhibit A'ﬁéreto‘and

in accordance withvsuch mddifications_thereof as may be agreed
upon in writing between fbe Builder and the Vendee (which |
" specifications and modifications, if any,'are hereinafter
called the.Specifications). The design, quality and component
parts 6f each unit of the Equipment shall conform, on the daﬁe
of completion of manufacture of each thereocf, to all Departmenf
of Transportation and Interstate Commerce Commission require-
ments and specifications and to all standards récommended by
the Association of American Railroaas reaéonably interpreted
as being applicable to railroad equipment of the character of
such units of the Equipment, and each unit_éf the Equipment
will be new railroad equipment.: |

ARTICLE 3. Inspection and Delivery. The Builder

will deliver the units of the Equipment to the Vendee at the
place or places specified in Exhibit A hereto (or if Exhibit
A does not specify a plaée or places, at the place or places
desigﬁated from time to time by the Vendee), fréight charges,
if any, prepaid, in accordance with the delivery schedule set

forth in Exhibit A hereto; provided, however, that no delivery
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of ény unit of the Equipment shall be made until this Agree-
ment has been filed pursuant to 49 U.S.C.'§11303;'providea
furfhef, that Builder shall have no obligation to deliver any
unit of‘Eqﬁipment hereunder subsequent to the commencement of
any proceedingé spe¢ified iﬁ-clause (e) of Article 17 heréqf
or the occurrence of any event of default (as deséribed iﬁ
Article 17 hereéf) or event whiéh; Qiﬁh the lapse df time
and/or demand; cbuld constitute such an event of default.ﬁ

The Builder's obligation as to time of delivery is
subject, however, to delays résulting froﬁ causes beyond the
Builder's reasonable céntrol, inéluding but not'limited_to
acts of God, acts of government such as embargoes, priorities
and allocatioﬁs, war or war conditions, riot or civil commo-
tion, sabotage, strikes, differences with workmen, accidents,
fire,_flood, explosion, damage ﬁo plant, equipment or facili-
ties, delays in réceiving~nece$sary-materials'or delays of
cérriers or subcontractors.

Upon completion of each unit or a number of units of.
the Equipment, suchvunit or uﬁits‘sﬁall be présented to an
inspectorvof the Vendee fpr inspection at the place Specified
for delivery of such unit or units, and if each such unit con-
forms‘to:the Specifications, requirements and standards appli-
éable ﬁhereto, such inspectors or an authorized‘représehtative
of the Vendee shall éxecute and deliver to the Builder a cer-
tificate of acceptance (the "Certificate of Acceptance") stating

that such unit or units have been inspected and accepted on



behélf of the Vendee and Are marked in accordance with Article
11 hereof; provided, thever, that the qulder shall not‘thereby‘v'
' be relieved of its warranty referred to in Article 15 hereof. ”
| On delivery of each such unit hereunder at the place
specified for deiiyery; the Builder shall have no further re;:
sponsibility for, nor bear any risk of, any daﬁage to or thé
destruction or loss of sUch unit; pro?ided, howevef, that the
Builder shall not thereby be relieved of its warranty referred

to in Article 15 hereof.

ARTICLE 4. Purchage Price and Payment. >The.total.
base priéé (the "Total Base Price") and price per unit (includ-
Ving all inspecﬁion'and cerfification fees) are specified in
Exhibit A attached heréto.’ In consideration of the manufacture
and delivery of the Equipment, the Vendee agrees to pa?'td the
Builder pridr to delivery of the Equipment a dowﬁ‘péYment of
’$76,450 and hereby agrees to pay in cash to the Vendor at such
place and to such person‘as the Vendor may designate from time
to time in writing, the following (hereinafter called the Pur-
chase‘Pfice):

: (a) Principal Payments - The principal sum
of $1,452,670 (hereinafter called the "Conditional
Sale Indebtedness"), payable by one payment due and
payable on the last day of the 6th month after the
date of this Agreement in an amount equal to 10%-
of the Total Base Price, followed by 40 consecutive
quarterly installments in the amount necessary to
fully amortize the unpaid balance of the Conditional
Sale Indebtedness, commencing on the last day of the

. 9th month after the date of this Agreement. The

~Vendor will furnish to the Vendee a schedule showing
the respective amount of principal payable on each




principal payment date pursuant to this clause (a).
The entire unpaid balance of principal and interest
- shall be due and payable on October 30, 1989.

(b) - Interest Payments ~ Interest (computed on
the basis Of the actual number of days elapsed from
the date of this Agreement divided by a year of
three hundred and sixty (360) days) on the unpaid
Conditional Sale Indebtedness shall be accrued and
paid as follows:

(i) during the period commencing with
the date of this Agreement and ending with
the last day of the 6th month after the date
of this Agreement, at a fluctuating rate of
interest equal at all times to the prime rate
at The First National Bank of Maryland plus
1 3/4% per annum.

(ii) On.the first day of the 7th month
after the date of this Agreement the Conditional
Sale Indebtedness shall be divided into two (2)
equal amounts, one of which shall hereinafter .
be called "Portion A", and one of which shall here-
after be called "Portion B". Interest on the
unpaid balance of Portion A shall be accrued and
paid at the following rates for thé periods
indicated:

{(A) during the period commencing with
the first day of the 7th month after the date of
this Agreement and ending with the last day of
the 12th month after the date of this Agreement,
at a fluctuating rate of interest equal to the
prime rate at The First National Bank of Maryland
plus 2 1/4% per annum; and

: (B) thereafter, and until the ‘unpaid
balance of Portion A is repaid in full, at a rate.
equal to the prime rate at The First National
Bank of Maryland plus 2 1/2% per annum, provided
that such rate after the addition of the 2 1/2%
shall not be less than 8 1/2% per annum or
greater than 12% per annum, and provided further
that the Vendee may elect, by written notice to
the Vendor prior to the first day of the 13th
month after the date of this Agreement, a fixed
rate of 10 1/2% per annum in lieu of the float-
ing rate provided by this subarticle (b)(ii)(B).

Interest on the unpaid balance of Portion B shali
be accrued and paid at the following rates for the
periods 1ndlcated



(C) during the period commencing with
the first day of the 7th month after the date-
of this Agreement and ending with the last
day of the 12th month after the date of this
Agreement, at a fluctuating rate of interest
equal to the prime rate at The First National
Bank of Maryland plus 2 1/4% per annum; and

(D) ‘thereaftef, and untii.the unpaid
balance of Portion B is repaid in full, at.
a fixed rate equal to 10 1/2% per annum.

All scheduled principal payments payable on or
after the first day of the 7th month after the date
of this Agreement shall be applied first to Portion A .
of the unpaid Conditional Sale Indebtedness, and after
full repayment of such portion, then to Portion B of
the unpaid Conditional Sale Indebtedness.

Interest shall be payable gquarterly, commencing -
on the last day of the 3rd month following the date
of this Agreement and continuing thereafter on the
last day of every 3rd month. For purposes of the
above, the prime rate shall mean the lowest unregu-~
lated per annum corporate lending rate publicly
quoted by The First National Bank of Maryland for
borrowers from time to time on loans of 90~day
maturity. All increases or decreases in the prime
rate at The First National Bank of Maryland shall
be reflected immediately in the interest rate
charged with respect to the unpald Conditional Sale
Indebtedness. ‘

‘The Vendee wiil pay interest, to the extent.
legally enforceable, at the rate of 12% per annum
upon all matters remaining unpaid after the same
shall have been due and payable pursuant to the
terms hereof or such lesser amounts as shall be
legally enforceable, anything herein to the con--
trary notw1thstand1ng.

All payments provided for in this Agreement.shall'be
made in lawful monoy of the United States of America as at the
time of paymont shall be legal tender for the payment of publlc
- and private debts. The Vendee may at any time without penalty
.prepay all or any portion of the Condatlonal Sale Indebtedness

prior to the date it becomes ‘due prov1dpd that each partlal pre-

“payment is in the amount of $100,000 or a multlple thereof.' All



prepayments shall be accompanied by accrued interest and ény
unpaid expenses due hereunder,.and shall be applied first to the
payment of such expenses, then to a;l accrued interest and any o

due and unpaid principal payments, and then fo the prepayment of

the Conditional Sale Indebtedness in inverse order of maturity.‘”

ARTICLE'S. Title to the Equipment. The Vendor shall
and hereby does retain the full security title to and a secu-
rity interest in the Egquipment until the Vendee shall have made .
all its payments under this Agreement and shall have kept and
performed all its agreements hgfein contained, notwithstanding .
the delivery of the Equipment to and the possession and use
thereof by the Vendee as provided in this Agreement. ,Ahy and
all additions to the Equipmeﬁt and all parﬁs-ihstalled>on‘and
additions and‘replacémentsvmade to any unit of the Equipment
shall constitute accessions to the Equipmént and shall be sub-
ject to all the terms and conditons of this Agteement and
included in_thé term "Equipment" as used in this Agreement.

Except as otherwise specifically prévided in Articie
9 hereof, when and only when the Vendor shall have beéh paid
the full indebﬁedness in respect of the Purchase Price of the
Equipment, together with interest and'all‘other'payments as
herein provided, and all the Vendee's obligations herein
containéd'shall have been performed, absolute right to the
possessioh of, title to and property in‘the Equipmeht shall
’pass.ta.and vest in the Vendee without fuﬁtﬁer transfer or
action on the paft of the Vendor. ' However the Vendor, if so.

requested by the Vendee at that time, will (a) execute a bill



or bills of sale for the Equipment transferring its title 
thereto and property therein to the Vendee, or upon its order,
free of all liens, security interests and other encumbrances
created or retained hereby :and aeliver such bill or bills:éfi
sale to the Vendee at its address referred to in Article 23
hereof,'(b) execute and deiivet ét the:same place, for filing, .
'recofding or depositing in all necessary_public offices, such.
instrument or instruments in writing as may be necessary or

- appropriate in order then to make-clear upon the public records
the title of the Vendee to the Equipment and (c¢) pay to the )
Vendee any.money‘paid to the’Vendor pursuant to Arficle 9
hereof and not theretofore applied as therein provided. The
Vendee hereby waives and releases any and all rights, existing
or that may be acquirea, in or to the payment of any pehalty,
forfeit or‘damages for the failure of thé Vendof to execute and
deliver such bill or bills of sale or-instruméntAor instruméﬁts
or to file any certificate of payment in compliance with any
law or staﬁute requiring‘the filing of the same, except for
failure to execute and deliver such bill or bills of-sale or
instrumentvor instruments ér to file such certificate within

a reasonable time after written demand by the Vendee. |

'ARTICLE 6. Additonal Security. As additional

security for'thelpayment and perfbrmancexof'all obligations
of the Vendée under this Agreemént, Vendee hereby assigns aﬁd“
grants to the Vendor a security interest in the Equipment and_y
in all of Vendée's right,'title, and inferest in and to the

contract rights, chattel paper, accounts, rentals, fees,



charges,.income and proceeds arising froﬁ or in connection
-with the use of the Equiémént. The security interest in all

of Vendeé's right, titlé, aﬁd interest in and to the contract
rights, cha;tel paper, accounts, rentals; fees, charges,'income
and proceeds a:ising‘fpom or 1in connection with‘the uée of thé
Equipment provided by the Vendee to the Vendor under this

Article 6 shall hereinafter be called the "Additional Security".

. ARTICLE 7. Vendee's Représentations and Warranties.
Tﬁe Vendee warrants and.represents to'thé Vendor as follpws:

{(a) The Vehdee is a duly organiéed and eXisting cor~-
poration in good standing under the-laws.of its jurisdiction
of inéorporation and has the power and authority to own its
properties and carry on its business as now conducted and to
enter intq, execute and-deliver'thié Agreement and to pérform
each and all the matters and things provided for>herein;'

(b) This Agreement has‘been duly.authorized by all
necessary corporate action on the part of the Vendee, and has
been duly executed and delivered by the duly authdrized of-
ficers of the Vendee and constitutes a legal, valid and bind-
ing obligation éf the Vendee enforceable against the Vendee
in accordance with its terms. o

(c) The Vendee has filed all tax'retﬁrns required
by law to be filed and‘has'paid all taxes, assessments and
other governmental charges required to be paid by it.

(d) There is no actién, proceeding‘or inVéstigaf_
tion pending or threatened (or any basis therefér) which,

either in any case or in the aggregate, will result in any



material adverse changé in_th@ condition, business or prpé«
pects of the Vendee or ‘in its proﬁerties or assets,_of in any
material liability on the'part of the Vendee, or which qués~;
tions the validity of this Agfeement or any actién'taken ér'
to be taken in connection herewith. | |

(e) The Vendee is not in violation of any provi- .
sion'of its'Charter, by-laws, or this Agreément, or, in'any'
-material'respect, aﬁy othef docﬁﬁent to which it is a party,
and the execution, delive:y and performance of this Agreeﬁent
will not result in the violation of any such prbvision.

{f) The Vendee 1is not in vioclation of any statute,
ordihance; rule, fegulation, judgmeht,_decree,’érder, 1icense
or permit applicablé to it or the activities proposed to be
conducted by it, and no consent, approval.or‘auﬁhorization'by  
any governmental authority is required in connecﬁion with fhe
execution, delivery and performance of this Agreement.

(g) The Vendee and any lessee of the quipment has
complied, and at ail times shall comply, with all provisions .
-of part 1036, Subchapter A of‘Chapter X of Title 49 of the
Code of Federal Regulations - Incentive Peeriem Charges on
Box Cars, and are qualified and at all times shall be quali-
fiéd, to‘the’extent provided therein, to ¢ollect incentive
per diem charges on the Equipment in the possession of othef
railroads, and the Vendee is and will be entitled to apply_»
the incentive per diem charges to thélpayment of the Condi-
tional SalevIndébtedness. ‘.

(h) .Except for Ehe security interést granted by

this Agreement, there are no other liens, encumbrances or

-10-



security interes sts which shall.attach to the Equipment upo@'
delivery of the same to Vendee.

(i), This Agreement and any assiqnmeht thereof have
been duly filed and reoorded w1th Lho Interstate Commercev
Comm1051on purquant Lo 49 U.5.C. §11303 and such flllnq and
recordation will protect the Vendor's 1nterest in and to‘the
Equipment under this Agreement and no filing, recofding or
depositbwith any other federal,_state or 1oéal qoverﬁmen£ ié'
necessary in order to protect the first lien OWHOL:hlp and
first security 1nter¢st of the Vendor in and to the Equipment'
invthe United States of‘America; and the financing statéments
' necessary to perfect the‘Vendor's first seéurity intefest'in
the Additional Security haVe each been duly recorded and:fiied
in thé appropriate offices and places and no other filing or
recording is-necessarylto perfect the Vendor's first segurity
interest in the Additional Security.

ARTICLB 8 Taxes. All payments to be made by the
Vendee hereunder will be free of expense -to the Vendor for
collection or other charges and will be free of expense to the
Vendor with respect to the amount¥of any‘local, state, federal
or foreign taxes (other than net income taxes, gross receipts
taxes [except aross receipts taxes in the nature of or in lieu
of séles, use or rental taxe@]} franchiﬁe taﬁ@g measured.by
net income_basédAupon'such receipts, excess profits taxes and
similar taxes) or license fees, assessments, charges, finés or
penalties hereafter levied or imposed upon or in Connectionb

with or measured by this Agreement or any sale, rental, use,

~11=



payment, shipment, delivery or transfer of title under thé
terms hereof (all shch ex@énsés, taxés, licénse fees,‘assess—
ments, charges, fines and penaltieé being hereinafter called
impo#itions), all of whi¢h impositions the Vendeé éssumes.and
agrees to pay . on demand. The Véndee wiil also pay prométly L
all impositions which may be imposed upon the Equpmeht deliv~
eréd to it or for the use or operaﬁion thereof 5r upon the
earnings arising theréfrom or upon the Vendor”séiely by reason'
of its ownership thereof and will keep atkall.times‘all and
every part of the'quipment free and clear of all impositions
which'might in any Qay affect the title of'the Vendor or‘resuit 
in a lienlupon any part of thé Egquipment; provided, howeVer,.
that the Veﬁdee shall be under no‘obligaticn to pay ahy.imposi—-
tions of any kind so long as it is contesting in good faith

and by appropriate legal proceedings such impositio?s‘and the”
nonpayment thereof does not, in the opinion of thé Veﬁdor,
_'advérsely affect;the'title, property or rights of the Vendor

in or to the Equipment or otherwise under thié Agteement. |
If any impositions shall have been charged or levied against
the Vendor directly and paid by the Vendorf the Vénaee shall
reimburse the Vendor upon presentation of an invoice therefor,
and any amOUnté soipaid by the Vendor shall be secured by and
undef this Agreement; provided, howeyer, that the Vendee'shall
not bé‘obligatéd to reimbﬁrse the Vendor for any impositions
:so paid unless the Vendor shall have been legally liable with
respect thereto (as evidenced by an opinion of»counseiffor the
Vendor) or unless the Vendge shall have approved the payment

thereof.

-12=~
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ARTICLE 9. Maintenance; Casualty Occurrences; and

Insurance. The Vendee agrees that, at its own cdst»and ex~

pense, it will maintainvand keep each unit of the‘Equipment
in good order and tepair. | | ‘

| In the event that any unit of the Equipment shall
be worn out, lost, stolen, destroyed, or, in the opinion of

the Vendee irreparably damaged, from any cause whatsoever, or

taken or requisitioned by condemnation or otherwise (such

occurrences being herein called Casualty Occurrences), the

Vendee shall, promptly after it shall have determined that

such unit has suffered a Casualty Occurrence cause the Vendor
to bebfully informed in regard thereto. On the‘next sucéeed—
ing date for the payment of interest on the Conditioﬁal~8ale'
Indebtedness (hereinafter called a Casualty Payment Date},

the Vendee shall pay to the Vendor a sum‘equal_to»the'Césualty'
Value (as‘he:einafter defined in this Article) bf éuch unit
suffering a Casuélty_Occutrence as of_the~date of such payment
and shéll file, dr.cause to be filed, with the Vendor a‘certif—_
icate setting forth the Casualty Value of such unit. An§~moﬁey
paid to the Vendor purSuant to this paragraph shall be applied -
to prepay without penalty or premium, ratably in accdrdancé wiﬁh
the unpaid balance of each installmeht, the Conditional Sale
Indebtedness and the Vendor will promptly furnish to the Vendee
a revised schedule of payments of principal and interest there-

after to be made, in such number of counterparts as thé Vendee

may request, calculated as provided in Article 4 hereof.
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Upon payment by the Vendee to the Vendor?of the
Casualty Valueioftany unit of the Equipment'having~suffered
a CasualtyAOécurrenée,jabsolute right to the possession of,
title to énd property in suéh unit shall pass to and vest in
the_Vehdee withopt_further transfer or action on the part Ofﬂj
the ﬁendor, éxcept'that_the Vendor, if requested by thebvéndee
will execute and deliver to the Vendee, at the expense of the
Vendee, én appropriate instrument confirming such bassage to |
the Vendee of all the Vendor's right; title and intefést in‘
such unit, in recordable form, in order that the Vendee may
make . ¢lear onn the public records the title of the Vendee of
such unit. _ ,

The. Casualty Value of each dnit'of the Equipment suf—.
fering a Casualty Occurrence shall be deemed to be that portion
of the originai Conditional Sale Indebtedness‘thereof remaining
unpaid on the date as of which such Casualty Value shall be de--
termined (without giving'effect to any prepayment orvprepaymehts
theretbfore made under this Article), plus interest accrued
thereon but unpaid as of such date. For the purpose of this
paragraph, each payhentvof the ConditiOnal‘SaieiIndebtednéss
in respect of Equipment made pursuant to Article 4 hereof
shall be deemed to be a paymént on each unit of thé Equipment
in like proportion as the original price of such unit és set
forth in Exhibit A bears to the»TotallBase Price.

The Vendee will maintain at all times during the
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effective peribd of this Agreement with respect to'the‘ﬁqﬁip—
ment, fire and all risk théical damége insﬁrance in an amount
“equal to the total Casualty Value of all the Equipment'éﬁd
publiélliability insurance for an amount of not less-thad
$3,000,000 for each person and'$3,000,000 for each occurrence;'
all suéh insurahce_containing such terms, and in such form,
for such purposes and written by such companies as may be
'sétisfactory to Vendor, payable to Vendor as its ihterest may
appear or as additional insured, and Vendee will deliver to
Vendor‘at its.request evidencé satisfactory to‘Vendor that

such insurance has been so procured and made péyable té'Vendor.v
If Vendee fails to maintain satisfactory insurance, Vendor .
shall have the option to do so and Vendee.agreesbtoirepay with
interest at the rate of 12% per annum, all amounts so expended
by Vendor. |

ARTICLE 10. Reports and Inspection. ©On or before

March 31 in each yeér,'comméncing with the calendar year after
delivery of the Equipment hereunder, the Vendee shall'cause.

to be furnished to'the Vendor an accurate statement {a) setting
forth as at the preceding December 31 the amount, description‘ 
and number of all«units.of'tﬁe Equipmeht that have suffered.‘

a Césualty Occurrence during the preceding calendar year (or.
since the date of this Agreement in the case'of the first such
statément) énd'such other information réga:ding the condition.
and staté of repair of the Equipment as the Vendor may reason-
ably request, including, but not limited to, the names; ini-

tials or other insignia at that time identifying each unit of .

-15-



Equipment and (b) stating that, in the case of ali_Equipmént’
repaired or repaiﬁtedvduring the period'cbveréd by such state-
ment, thé numbers and markings'fequired by Article 11 herepf :
have béen preserved or replaced. |

Within 90 days after the end of each of its_fiscal(;
years and within 45 days after the end of each of its first
threé fiscal quarters, the Vendee shall deliver to the vendor
a consolidated balance sheet as of the end of such yeéf or
quarter and a consolidated statement of income and chgngeS'in
‘financial position for the year or quarter then ended. lThe
annual stétements shall be audited without exception as to
scope and reported upon by‘independent certified public ac-
cbuntants.reasonébly satisfactory to the Veﬁdor;‘the quartefly
statements shall be unaudited but shall be certifiea by the
chief financial officer of the Vendee. Each such statémént
shall be accompanied by a certificate of the chief financial
officer of the Vendee stating that, to the best of his knowl-
edge and belief‘baéed upon reasonable investigation,>during
‘the period from beginning of the period covered by the state-
ment of incéme,through thevdaté of the Certificaﬁe no aefaultf'
or event of default existed or, if so, describing in reason-
able-detail the nature and extent thereof and stating whether_
6r not the same has been cured and»specifying the nature of -
Any corrective action taken or proposed to be taken. Each
such audited stateﬁent shall be accompanied by a letter from

the independent certified public accountants reporting there-
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on stating whether or not the normal course of their aﬁdit
disclosed any such default or events of default énd, if so,
"describing the nature and extent thereof and stating whether:
or:nOt the same has been.cured,_-

| The Vendor shall héve the right, by its agents, to
inspect the Equipment and the'booké and records of the Vendee
and any of its parénts,tsubsidiarieé or'affiliates, as well
as all recordé pértinent to the Eqﬁigment of any lesseeé or
lessors of the Eguipment, at such reasonable times as the
Vendor May request.during the term of'this Agreement.

ARTICLE 11. Marking of Equipment. The Vendee will -

cause each unit of the Equipment to be kept numbered with the

- identifying ﬁumber as.éet forth in Exhibit A hereto, or, in

the case of Equipment not there listéd, such identifyihg num-
,ber as shall bebset forth in any amendment or supplement here-.
to extending‘this Agreementlto‘cover such.ﬁquipment; and will
keep and maintain'plaiﬁlyy distinctly, permanently and con-
spicuously marked on each side of each unit in letters not

less that one inch in height, the words.“Ownership_Subject‘toA

a Security Agreement Filed under the Revised Interstate Cohmerce
Act, Sectionb1]303" or other appropriéte words. deéignated by the
Vendor, with appropriate changes thereof and'additidns thereto
as from time to time may be feduiréﬂ by law in ordgr tofproteét.
the Vendor's interest in the Equipment .and its rights under

this Agreement. The Vendee will not permit any such unit to

‘be placed in operation or exercise any control or dominion over
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the.séme until such markings shall have been made thereoh and
will replace or will cause to be replacéd prométly any such
markings which may be removed, defaced or destroyed. The Vendeé
will not permit the identifying number of any unit of the
Equipment to be éhanged except‘ih éccordance with a_étatementf
of new number or numbers to be substituted therefor, which
statement previously shall have been filed with the Vendor

or filed, recorded or deposited by the Vendee in all public
offices where thistgreement shall have been filed, recorded

or deposited. |

| .Except as provided in the immediately preceding para-
graph, the Vendee will not allow the name of any person, asso-
ciation or corporation to be placed on ény uhit of the Equip—
ment as a designation that might be interpreted as a claim of
ownership} prbvided,‘however, that the thipmeht may be leté
tered with the names or initiéls or other insignia customarily
used by'the Vendee or its subsidiaries and'affiliates,‘or by

any lessee under any leése pefmitted by Séction 13 hereof.

ARTICLE 12. Compliance and Laws and Rules. During

the‘tetm of this Agreement, the Vendee will comply, and will
cause every lessee .or user of the Equipment to‘comply, in all
respects (including, without limitation, with.respect to the
use, mainfenance and operation of the Equipment) with all laws
of the jurisdictions in which its or‘such»lessees‘ operations
involVing the Equipment may extend, with the intefchange rules

of the Association of American Railroads and with all lawful
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‘rules of the Department of Transporation, the .Interstate Com-
merce Commission and any other legislative, executive, admin-.
~istrative or judicial body exercising any éower or jurisdic-
tion over the Equipment, to the extent ﬁhat such laws and
~rules affect the title, operation or use of the Eqﬁipmeﬁt,
andvih the event. that such léws of rules require any altera-
.tion, replacement 0r addition_of.or.to any part on any unit\ 
.of the Equipment, the Vendee will conform therewith at'it5~
own'expénse; provided, however, that the Vendee may, in good
faith, contest thé Qalidity or application of any such law

or rule iﬁ any reasonable manner which does not, in the opin—_
ion of the Vendor, adversely affect the property or rights of
the Vendor under this Agreement.

ARTICLE 13. Possession and Use. So long as the

Vendee shall not be in default under this Agreément, the
Vendee.shall be entitled to the possession and use of the
Equipment in accordance with the terhs of this Agreement,
but, without the prior written consent of the Vendér, the
Vendee shall not aséign or transfer its interest under this
Agreement in the:Equipment or any unit thereof e#cept as,prq—
vided in this Article 13. The Vendee shall not, on a regu-
- lar basis, operate or use any unit of the Equ1pment outside
the United States of America, nor shall it,permit-others to
operate or use, on a regular Easis, any unit of the Equipmeht
outside the United States of America.

So long as the.Vendee shall not be in default under
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this Agreement, the'Vendée shall also be entitled (i) ﬁo the

use of the Equipment.by it ét’any_of its:subsidiaries or'affi1— 
iates upon lines of a railfoad owned of operated by iﬁ or ényv- |
of itsbsubsidiéries or affiliates or upon lines of a railroad
over which the'Vendee,or any such subsidiary.or affiliaté hés
trackage or any oﬁher operating rignts or ovef which railroad
‘equipment of the Vendee or any sucn.subsidiary or affiliaté

is regqularly operated pursuant to contract, (ii) to permit. the

- use of the Equipment upén»cénnecting and other carriers in the
,Vusual interchange of traffic or pursuant tn‘run~through agree-
ments,‘and (iii) ﬁo lease any unit or units of the’Equipment'

to other railroad companiés incotporéted under the laws of ény
state of the United States or the District of Columbia, for

use in connection with their 6perations,vprovided, however,

with respect to (iii), all of the follOwing are satisfied:

(a) all such leases shall prohibit any lessee from
assigning or permitting the assignment of. any unit of the |
Equipment to service involving the regular operation and main-
tenance thereof outside the United States of America;

{b) all such leases shall provide that the rights 
6f any lessee are made expressly subordinate tn the rights’
and remedies ofnthe Vendor Under~this'Agreement;

(c) the lessee under ény such leaée hésvconplied
with all provisinns of Part 1036, Subchapter A of Chapter X of
‘Title 49 of the Code of Federal Regulatinns - Incentive per

Diem Charges on Box Cars, and is’eligible and entitled to the -
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extent provided thereih,'to collect incentive pér‘diem Charges
on the Equipment in the posession of other railroadé, and»to.,
apply the incentive per diem charges to the payment of all
.rentalS'due;ﬁnder the lease; and | -
| | (d) é’copy of such lease shall be fqrnished to the‘
Vendor. |

The Vendeé may receive and retain compenéation (sub=
ject to thé provisions of Article 4 hereof) for such'use frém
other railrgads'and companies so using any of the Equipment.

Nothing in this Article 13 shall be deeﬁed to restrict_
the right of the Vendee to assign or tfansfer-its interest under.
this Agfeement in the Equipment for pdsSession”ofvthe Equipment
‘to any corporation incorporated under the‘laws of any state 6f
the United States of America or the Distfict of Coiumbia (which'
shall have duly assumed the obligations of the Vendee hereunder)
into or with which the Vendee shall have'become mergedvor coh;”
solidated or which shall have acquired the property of the>
Vendee as an entifety or substantialiy as an entirety, prdvidedb
that the assignee or transferee will not, upon thé effectiveness 
of such merger, consolidaiion or acquisitioﬁ, be in default
under any provisioﬁ of this Agreement, and»providéd further;
that any such corporatioﬁ shall be of a character so that,'after
giving effect to any such transaction, the credit Standing of
the Vendee, assignee or transferee shall.not, in the'Vendpr's
reasonable judgment, be adverSely affected as it.may affect

Vendor's rights hereunder.
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ARTICLE 14. Prohibitioh Against Lfené.' The Vendee.
will pay or discharge any and all sums claimed bY'any party |
from, through or under.the Vendee or‘itS'succeésofs or assigns
which,;if unpaid; might become a lien, chargé Or security
interest on or»with respect to the Equipment, or any unit
therebf, equal or éuperior to the.Vendor's'security intérest
therein, and will promptly discharge any such lien, charge or
security interest whichfarises,‘but'shall hot be required to'
'pay or discharge any such claim so long as the_validity thereof
shall bevCOnﬁested ih good faith and by appropriate legal pro-
"ceedings in any reasénable manner and tﬁelnonpayment ﬁhéreof'”'
does not, in the opinion of the»Vendor, adversely affect the
securitybinterest of the Vendor in or to‘the Equiément or other;
wise under this.Agréeﬁent. Any amounts paid by the Vendor in’
discharge of liens, charges or security‘interests'upohvthe
Equipment shall be secufed by and uﬁderjthis Agreeﬁent.

This covenant will not be deemed bﬁeached by reason
of liens for taxes, assessments‘or'governmehtal charges or
‘levies, in each case not due’or delinquént, or undetermined
or inchoate materialmen's, mechanics', wofkmen‘s,_repairmen‘s
or other like liens arising in the ordinary course of businesé
and, in each case, not delinquent./_ |

ARTICLE 15. Indemnities and Warranties. ' The Vendee

agrees to indemnify, protect'ahd hold harmless the Vendbr from
and against all losses, damages, injuries, liabilities, claims

and demands‘whatsQever, regardless of the cause thereof, and
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expense in_connection,therewith} including but not limited to
counsel fees and'expenses,vpenalties and interest, arising-out -
of or as the result of the entering into or the performance of
this Aéreement, the retention of_the-Vendor of title to‘éhd a;“
Security_interest in thé_Equipment, and the ordering, ééquisi;
‘tion, use, operation, condition, purchase, delivery, rejéction,
storage‘or return of any of the Equipment, or any.accideﬁt.in
connection with the opefation, use, éoﬁdition, pqssession,
storage or return of any of the Equipment resulting<in'damage
to property or injury or death to any person. The covénant
of indemnity shall continue in fuli'force and efféct notwith-
standing the full paymenf of the indebtedness in reépéct.of
the Purchase Price of; ahd the conveya;ce of security fiﬁle
to, Ehe.Equiﬁment, as‘provided in Article 5 hereof, or ﬁhe
termination of this Agreement in any manner whatsoever.

The Vendee will bear the responsibility for and risk
of and shall not be released from its obligations hereunder
in the event of any damage ‘to or the destruction or loss of
any unit of or all the Equipment.

The agreement of the parties.relating to the Builder's
warranty with respect to méterial and workmanship and the agree-
ment of the parties relating to pateht indemnifiéation are set

forth in Exhibit B attached hereto and made a part hereof.

ARTICLE 16. Assignments. The Vendee will not (a)
except as provided in Article 13-heredf, transfer the right

to possession of any unit of the Equipment or (b) sell,
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assign, transfer or otherWiée dispose of its righﬁs under.this
Agreement uniess_such-sale; assignment,»transfer or disposi-
tion (i) is made expressly subject iﬁ all respécts to'the.
rights‘and remediés_of the Vendor hereunder (including, with-
out limitation, rights éhd remedies against'ﬁhe Venaee); and
{ii) provides that the Vendee shali_remain iiable‘for_allf
the obligatibns of the Vendee under this Agreement. Subject
to compliance with the pfeceding'sehtenCe, any.suchbsale,l
assignment,‘transfer.or disposition may be made by the Vendee
without ﬁﬁe assignee or ﬁransferee'assumihg any of the obliga-
tion of the Vendee hereunder. |

All or any of the rights, benefits and advantages-
of the Vendor under this Agreément, including the'right to_r
recei&e the payments herein ‘provided to bg made'by the Vehdee,‘
may be assigned by the Vendor and reassignedbby any aSSignee
“at any time or'fromjtime to timé, No suCh'assignment shall
subject any assignee ﬁo, or relieve the Builder from, any of
the obligatidns of the Builder to construct and’delivet the
Equipment in accordance herewith or to resbond to its warran-
ties and indemnities contained or referred to in Arficie 15
vhereof, or relie§e the Veﬁdee of.its obligatibns'to the Builder
léontained in Articles 2, 4, 8,‘and 15 hereof or any other ob;
ligations which, according to its terms and;context, is in-
tended to survive an assignment.

Upon any such‘assignment, either the assignor br-the

assignee shall give written notice to the Vendee, togetherVWith
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| a counterpart or copy_of suéh assignment, stating the_identity
andApost office address qf_the aSsignee, and such assignee
- shall, .by virtue of such assignment, acquire all the assignor's.
right, title and interest in and to the:Equipmenﬁ and thié
Agreement, or_in'and_to a portion thereof, as the.case_méy bé,
subject oniy to such reservations as méy be contained in suchb
assignment. FrOm'and,after the receipt by Vendee of the-nqti—
ficétioﬁ of any such assignmeht,‘all payments thereafter to be
made 5y the Vendee under this Agreement shall, to the extent
so assigned, be made to the assignee in such manner as it may
direct.

_The Veﬁdee reéognizes that it is the custom of rail-
foad equipment manufacturers or’sellers.to assign agreements
of this character and understands that this Agreement, or some
of or‘all the'rights of the Vendee hereunder, will be assigned 
to the First Natiénal Bank of Mafyland and Sun Life Insurance
Company of America (collectively the "Assignees") pursuant to
an Agreement and Assignméﬁt of even date herewith. The assign-
ment‘to the Assignees is being made in accordance with a Condi-
tional Sale Agreement Purchase Commitment Agreement entered
intQ by the Véﬁdee, the Aésignées and Pickens Railroad Companyv
for ﬁhe purpose of prbviding thelVendee with a commitment for
interim financing of the purchasé of railrcad’@qdipment and
" thereby provide the Véndee with'the flexibility to 1ocate'inves—
tors to provide'thellohg term financing required for the puf-
chase of such railroad equipment. Pursuant éb'this afrangement,
it is the intention of the Vendee and the Assignees that uponl

the location by the Vendee of such long term investors, the
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- Vendee will seek to have the Assignees enter into an agreementj

.(acceptable in form and substance to the Assignees in their
‘sole discretion) to reassign this‘hgreemenﬁ to eueh inveStofs._.
The extended-rebayment provisions providednin'Arﬁiele 4‘hereof
provide a method of repayment by the Vendee in the evenﬁ that;
acceptable'ldng'tetm investors. can not be located.

The Vendee expressly represents, for the purpose of
assurance to the A351gnees or any other person, firm or corpo-
ration who may from time to tlme acqulre thls Agreement or
all or any of the rights of the Vendor hereunder, and for the.
-purpose of inducing such acqu151t10n, that the rlghts of the
 Ase1gnees or any other future assignee to the entire unpaid
.lndebtedneos in respect of the ‘Purchase Prlce of the Equip~
ment or such part thereof as may be a531gned,.together wlth
“interest thereon, as well as any other rights hereunder which
may be so assigned, sﬁall not be subject to any defense, set-
off, countercleim or recoupmeht whatsoever arising out‘of any’
breach of ahybobligation of the Builder with respect te the
Equipment or the manufacture, construction, delivety-orbwar--
raﬁty thereof, or with respeetAto any indemnity herein con-
tained, nor subject to any defense, setoff, eounterclaim or
recoupment whatsoever arising by reason of any other indebt-
edness or liability at any time owing to the Vendee by‘the-
Builﬁer. Any and. all such obligations, howsoever'afisihg,
~ shall be and remain enforceable by»the Vendee'against and
only against the Builder. |

The Vendee willl(a)-in conhection with the settle-
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-ment for the Equipment, deliver to thie assignee, at the time of th

 the delivery Qf the Equipment, all aocuments required by the
terms of such assignment to be delivered to suéh‘éssignée'in p
connection with such settlement} in such number df counterparts"‘
or copies as may reasonably be re@uested, and (b) furnish toA:
suéh assignee such number'bvaOunterparts of any other'certifi—;
caté or paper required by the Vendor as may reasoﬁably‘be
fequested.
if this Agreement_shall'not have>been assigned by the .

"Builder and payment shall not have been made with :espéct to
qnits of Equipment or if the Assignees shall,not‘make‘paymentﬁ
to the Buiidet with respect to unfts of the EQuipment as pro-
vided in'the instrument making such assignment, the Bui1der
wiil promptly ﬁotify the Vendee 6f such eveﬁt’énd, if such
amount shall no£ have been previously paid by the Assignees,
the Vendee will, hot later than 30'days éfter the date such
paymént was due, pay or cause to be paid to the Builder the
'aggregate_unpaid;Purchase Price of such units of the Equipment,
toéether_with interest from the;day'such paymenﬁ was due to the
date of payment by the Vendee at the highest prime rate of in-
terest charged by.any.of the‘EOUr New York City banks having
the largestvtotal aésets in effect on the date such péyment
-was due.b

| | ARTICLE 17. Defaults. 'In the event that any.onei
or more of the following events of default shall'oqcur and be
continuing, to wit: | |

| (a) The Vendee shall fail to pay in

full any principal sum payable by the Vendee
when payment thereof shall be due hereunder; or
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(b) The Vendee shall fail to pay any in-
terest or other sum when payment thereof shall
be due hereunder and such failure to pay shall
continue for 10 days after written notice there- |
of (provided, however, that written notice shall
be automatically satisfied by the prior delivery-
to the Vendee of an invoice or payment schedule,
including any schedule provided pursuant to Arti-
cle 4 hereof, providing notice of the due date
and amount of interest and other sums payable to
the Vendor); or

(c} The Vendee shall, for more than 30 days'.
after the Vendee shall have received written de-
mand for performance thereof, fail or refuse to
comply with any covenant, agreement, term or pro-
vision of this Agreement {(other than those cov-
ered by sections (a), (b) and (f) of this Article
17), or of any agreement entered into concurrently
herewith relating to the financing of the Equip-
ment, on its part to be kept and performed or to
" make provisions satisfactory to the Vendor for .
such compliance; or :

(d) Any material representation or warranty
of the Vendee in this Agreement shall prove to be
incorrect in any material respect on the date as
of which made; or _

{e) Any proceeding shall be commenced
by or against the Vendee for any relief under
~any bankruptcy or insolvency laws, or laws
relating to the relief of debtors, readjust-
ment of indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than
a law which does not permit any readjustment
of the obligations of the Vendee under this
Agreement), and (i) such proceedings shall not
have been dismissed, nullified, stayed or
otherwise rendered ineffective within sixty
(60) days after such proceedings shall have
been commenced, or if dismissed, nullified,
stayed or rendered ineffective, such dismissal
nullification, stay or rendering ineffective
shall have been terminated, or (ii) all the
obligations of the Vendee undhr this Agreement
shall not have been. duly assumed in writing,.
pursuant to a court order or decree, by a
trustee or trustees or receiver or receivers
appointed (whether or not subject to ratifica- -
tion) for the Vendee or for the Vendee's prop-
erty in connection with any such proceedings,
within 30 days after such appointment and in
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such manner that such obligations shall have
the same status as obligations incurred by such
trustee or trustees or receiver or receivers;
or _
(f) The Vendee shall make or suffer any
unauthorized assignment or transfer of this
Agreement or any interest herein or any unau-
thorized transfer of the right to possession
of any unit of the Equipment;
then at any time after the'occurrence.of such an event of
default the Vendor may, upon receipt of written notice by the
vendee and upon compliance with any legalvrequirements_then
in force and'applicable to such action by the Venddr, declare
(hereinafter called a Declaration of Default) the entire
unpaid Conditicnaleale Indebtedness, together with the inter-
est thereon then accrued ang unpaid, immediately due and pay-
able, without further démand,'and thereafter the aggregate of
the unpaid balance of such indebtedness and interest -and any
other sums due hereunder shall bear interest from the date of o
such Declaration of Default at the rate per annum specified in
Article 4 hereof as being applicable to amounts remaining un-
paid after becoming due and payable, to the extent legally
enforceable. Upon"a Declaration of Default, the Véendor shall
be entitled to recover judgment for the entire unpaid balance
of the Conditional Sale Indebtedness,.with interest as afore-
said, and to collect such judgment dut of any property of the
Vendee wherever situated. The Vendee shall promptly notify
the Vendor of any event which has .come to its attention which

constitutes, or with the giving of notice and/or lapse of time

could constitute, an event of default under this Agreement.
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“The Vendor may, at its election,‘wéive any Such.’
event df defaplt and its consequences and rescind aﬁd.annul
any Declaration of Default'by notice_to.the Vendéevin writing
to that effect,.and thereupon thexrespective rights of the |
parties shall be as they would have been if no such event of
default had occurred and ﬁo‘Declaration»of Defauit ﬁad beenu
made or given. Notwithstanding the provisions of this para-.
graph, it is ekpresély understood'and agreed by the Vendee
that time is of the essence of th}s Agreement and that no
sqch waiver, recission orAannulﬁent shall extend to or affect
any other or subsequent default orAimbair any rights or reme-
dies.consequént thereon, |

ARTICLE 18. Remedies. At any time during ﬁhe cbnf
‘tinuance of a Declaration of Default, the Vendor may, in com-
pliance with any mandafdrf legal'réquiremenés’theﬁ in force
and applicable to the action to be taken by the Vendor} take
or cause to be taken, by its agent or agenis, immediate pos~
Seséion of the Equipment, or one or more of the units thereof,
without liability to return to the Vendee of any sums thereto-
fore baid and free from all claims whatsoever, exéep}.as hére~ :
‘inafter in this:Article‘18 expfessly provided, ana m;§ remove
the same from possession and use of the Vendee, any lessee
or any ofher person and-for such purpose may enter upon the
.premises of ﬁhe Vendee 0r any other premises whére4the Equip-
ment may be located and may use and employ in connection witb
such removal any supplies, services and aids and‘any available

trackage and other facilities or means of the Vendee.
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In'case the Véndbr shall demand pbsseésion.of_the
_Equipment pursuant to‘this Agreement and.shall designate a
reasonable point or points on the railroad lines or premises
vcontfolléd by the Vendee, or on anyvother'lineé of railroad
or other premises épproved by thé Vendor for the delivery of.”
the Equipment tb the Vendor, the Vendee shall,‘at its own
expénse, forthwith and‘in»the usual manner) céusé ﬁhe Equip--
ment to be moved to éuch point or points and shall theré de~-
liver fhe Eéuipment 6r cause it to be delivered to the Vendor.
At the option of the’Vendor; the Vendor may keep the Equip~
mént on any of the lines or prémiées which,«orfthe use of
which, are owned or controlled by the Vendee (directly or in-
directly), or on any lines of‘railroad of‘other premises ap- .~
provéd-by the Vendor and reasonably convenient to the Vendee,
for a'period not exéeedihg six months, provided, however, thét
theVVéndee may at its option and expense cause such storage
to be made on the lines of other’railroads or other premises
{subject in:all cases to approval by the Vendor)vif'the-stor?
age on the Vendee's line would interfere with the operation
of the railroads'of‘the-Vendee. The Vendee égrees either to
provide the facilities nécessary for such storage or to‘pay
all costs and expensés of such storage, énd such stﬁrage shall
"be at no cost or expense to the Vendor. This agreement of the
Vendee to déliver the Equipment and furnish facilities as hére~
inbefore provided is of the essence of the agreeménﬁ between
the parties,:and{ qpon'application to-any court of -equity hav-

ihg jurisdiction in the premises, the Vendor shall be entitied
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to a decree against the Vendee requiriné specific pérfofmance
-hgreof. The'Vendee hereby expressly waives any aﬁd all claim.
against the Vendor and its agent or agents for'damagesfof_what—A
_ever nature in.connection with any fétaking of any unit of the
Equipmeﬁt in any reasonable mannef.

At any time during the continuance of a Déclataﬁion
of Default, the Vendor (after reﬁaking possession bf the Eqﬁip-
ment_as'hereinbeforé in this Article 18 provided) may,jat its
‘election and upon such notice as is hereinafter set forth, re-
tain the Equipment in éatisfaction of the entire indebtedness
‘in,fespect.of the Purchase Price of the Equipment and make such
disposition thereof as the Vendor shall deem fit.' Written no-
tice‘bf the Vendor's election to retain the Equipment.shall’be
given to thé'Vendee by telegram or registered mail, addressed
as provided in Article 23 hereof, aﬁd to . any other persons to
whém thé‘léw may require notice, within 30 days after such
Declaration of Default. 1In the eveht that the Vendor should
elect to retain the Eéhipment and no objection is made there-
to_within'the 30¥day-period described in the second pfovisﬁ
below, all the Vendee's rights in the Equipment shall there- -
upon tefminate and all payments made by the Vendee may be
rétained by the Vendor as compensation for the use of the
- Equipment; provided, however, ﬁhat if the Vendee,‘béfore the
expirétion of  the 3D—day period'deSCtibed.in,the provisb be~
low, should pay or cause to be paid to the Vendor tﬁe_total

unpaid balance of the Conditional Sale Indebtedhess,_togéther
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with inﬁerest thereon accruedAand unpaid and ali other pa?-
ments due undet this Agreeﬁent, including reasonable attorney's
fées and all expénseé_of the Vendor on refaking possessidn
of, rembving, storing and holding the Equipment, then in such
event absolute right to the possession of,'title’to and prdp—i
erty in. the Equipment shall pass to and vest in the Vendee, .
provided further, that if the Vendee objééts.in writing to
the Vendor withih 30 days from the receipt of notiée of the-
Vend¢r's election to retain the Equipment, fhen the Véndor
may not so retain the Equipment, bﬁt shéll sell, 1easelor
otherwise dispose of it or continue to héld it pending sale,
lease or other disposition as hereinaftervprovided or as-may -
otherwise‘be'permitted by law. If the Vendor shall have
given'no notice to retain as hereinabove provided or notice:
of.intention to dispose of the Equipment in any .other manner,
it shall be deemed to héve elected to éell the Equipment in
accordance with the provisions of this Article 18..

At any time‘during the continuance of a Declaration
of Default, therendor; with or without retaking possession
thereof, at its election and upon.reasohable notice to the
Vendee and any other persons to whom the law may require no-
tice of the timé and place, may sell ﬁhe_Equipment,‘or one
or more of the'units'thereof, frée from any and all claims
of the Vendee or any other party.claiming'from} thrbugh or.l'
under the Vendee at law or in equity, at publicior private
sale and with or without advertisement as the Véndor’may de-

termine; provided, however, that if, prior to such sale and
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prior to the,méking of a contract for such sale, the Vendee |
- should tender full paymeht of the total unpaid balance df the
,Condit;onal Sale Indebtedness, togethér'with interest thereon
accrﬁed‘and,unpaid and all other'payments due under this Agréef:.
ment as well as expenses of_the Vendor in retaking possession
of, rémoving, storing, holding and preparing the Equipment for,
and otherwise arranging for, theisale and the Vendor‘srreasoﬁ¥
able attorneys' fees, then in such event absolute righﬁ to the
possession of, title to and pfoperty in thé'EQUipment-shall' |
pass to and vés£ in the Vendeé.~iThe proceeds of such sale or
other,dispésition, less the aﬁtotneysf fees and any othér ex-
penses incurred by the VGndor in retaking ‘possession of, re-
moving, storing, holding, preparin§ fdr sale and selling'of
otherwise disposing of thé Equipment,zshall be credited on
the ‘amount due‘tﬁ the Vendor under theipréviSions of this
Agreement.

Any sale hereunder may bé‘held or conducted at such-
time or times as the Vendor may specify,~in éne lot and as an
entirety or in separate lots and without the necessity of
gathering at thé place of sale the préperty to be sold, and in
general in such manner as the Vendor may determine, so long as
such sale shall be in_é commefcially reasonable manner{‘ The
Vendee shall be given written notice of such sale not'leSS
than ten days prior thereto, by telegram or registered mail
addressed as provided in Article 23 hereof. If such sale shall

be a private sale, it shall be subject to the rights of the
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Vendee to purchase or provide a purchaser, Qithin ten days 
after notice of the prpposed'salé pricetwatAthe séme price
"offerea by the intending purchasér or a bettet pfice. 'The 
Vendor“and the Vendee may bid for and become the puréhaser

of the Equipment, or any unit therecf, so offered fér séle;
vIn,the event that the Vendor shail be the purchaser thereof,'
it shall not be accountable to the Vendee (except to the. .
extent of surplus money received as hereinafter provided'in
this_Articie_]B), and in'payment of the-purchase price there-
for the Vendof shall be entitled to have-crediﬁedron account
thereof all sums due to ﬁhe vendor hereunder.

| Each aﬁd every power and rémedy herebyaspecifiéally
given to'the Vendor shall be-in.additidn to eVery other  power
and\temedy hereby specificaliy given'or how or hereaftertexist—
ing at law or in eqdity, and each and every power andvremedy,
-méy be exercised'from time to time and simultaneously and aS'.
qften’and in such order as may be deemed expedient by ﬁhe Ven—
- dor. All such powers and remediés Shall‘be'cumlative; and the
exercise of one shall not be deemed a waiver of the right_to
exercise any other or bthers.- No delay or omission of the
vendor in_thé exercise of any such power or remedy;and no
renewal of extension of any payments due hereunder_shali impair“
anyAsuch power Qr_remedy or shail be construed to be a waivéf>
of any default or én acquieécence therein. Any ektens;on of
time for payment heréunder or other indulgence duly grahted".

‘to the Vendee shall not otherwise alter or affect the Vendor's
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rights or the Vendee's obligations hereunder. The Vendor;s
,aééeptance of any payment after it shall have become;dué here?;
under stiall not be deemed to altér or affect thevVendee's-

' dbligatians.or the Vgndor's rights'hereunder with respect to
‘any subsequent péyments or default therein.

1f, éfter applying éll sums.of aney.reaiiZed by.the
Vendor undgr the remedies herein.pfovided, there shall remain
any amount due to it undér the provisions of this Agreemént,
the Vendee shall pay the amount ofvsuch deficiencylto the ven-
- dor upon demand, and, if tﬁe Vendee shall fai1 to'pay such.
deficiency, the Vendor may bring suit therefor and shall be
entitled to recéyér a judgment therefof against the Vendeé.

If, after applying as aforesaid all sums_realized by the Vendor;
there shall remain.a surplus in the posseséion of ﬁhe Vendor;
such surplus shall be paid to the Vendee, as the case may be,

to the extent of their respective interests therein.

The Vendee will pay‘éll reasonéble expenses, includ-
ing attorneys' fees, incurred by the Vendor in enfoféing-its
remediés'under the terms of this Agreement. 1In the event that
tﬁe Vendor shali bring any suit to enforce any of its rights .
hereunder and shall be entitled to judgment, then in such suit
the Vendor may recover reasonable expenses, inclqding reéson— 
able attorneys' feés, and the amount thereof shail,be included
in such‘judgmeht. |

| .Tﬁe fofegoing provisiohs of this Article 18 are sub-
ject in all fespects to all manaatOry legal requirements at

the time in force and applicable thereto.
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ARTICLE 19. Applibablé State Laws. Any provision

of thié Agreement prohibiféd by any applicable law of any juré.
_isdiction (which is not errridden by applicable. federal law)
.shall as to such jurisdiction be ineffective, without modify¥
ing the temaining provisions of this Agreement. Where, how-
'ever,ythe conflicting provisions of any such applicable law
may belwaived, théy are hereby waived by the Vendeé_to the
full extent permitted‘by law, it being the intentioh of'the
parties hereto that this Agreement éhall be deemed to be a
conditional sale and enforced as such. |

Except as otherwise provided in'thiS'Agreement;'the
.Vendee,‘to the full extent permitted by law, hereby.waivés all
sﬁatutory or other legal requiréments for‘any notice of any
kind, notice of intention to take possession Qf or fo sell or
leaée the Equiphent, or aﬁy one or more units thereof, and any
other requirements as to the time, place and terms of the sale
or lease thereof, any other requirements with'respect to the‘
enforcement of fhé Vendor's rights uhder ﬁhis Agfeement andbany 
and all righ;s-of redemption. |

_ARTICLE 20.  Recording. The Vendee will cause this
Agreement,.any assignments hereof and any»amendments or supple-
ments hereto or thereto to be filed and recorded in accordance
witﬁ 49,U;S.C. §11303; the Vendee will'also cause any financing
statement with respect to this Agreement to be filéd-and re-
corded in the form ana ﬁanner réquired_by law in all officesv

and places necessary to perfect the lien on and security
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interesﬁ‘iﬁ the Equipment and Additional Security: and the
Vendee will from time té time do.and perform any,other'act and
will execute} acknéwledqe,.deliver, file, registér,'déposit
and tecord.any and all furthér information requiréd by law or
’reaéonably tequested by the Vendor'for the purpdse of proper
protection, to the satisfaction of counsel for the Vendbr,
of_its title_to and security interest in the Equipment, its

© security interest in the Addiﬁional Security and its rights

- under this Agreement or for the purpose of cérrying out the
intention of this Agreement. The_Vendee will promptly furnish
to the Vendor cerﬁificates or othér evidenée of such ﬁiling,
registering,vdepositing and recording‘satisféétory to the |

Vendor.

ARTICLE 21. Payment'of Expenses. . The Vendee wiil
pay all reasonable'costs.and expenses (other than the fees
and expenses of counsel for the Builder) incident to this
Aéreement-and thé'first and second éssignment_of thié Agree-
ment (including the feés-aﬁd expénses of an agent, 1if the
first assignee is an agent), and any instrument'supplementai
or. related hereto or théreto, including specifically all rea-
sonable feeé and expenses of the Assignees‘related to thé
initial assignment of this Agreemént‘and'any reassignment as
contemplated by Seétidh 16 héreof (including all reasonable

fees and expense of the Assignees' counsel).

ARTICLE 22. Article Headings; Effect and Modifica-

tion of Agreement. All article headings are inserted for con-
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venienée only and shall not affect any construction or inter-
pretation of this Agreement. | -

This Agreemenf; including the Exﬁibitsvhereté, ex~—
clusivély and completely States the rightS'of thé Vendor and
‘the Vendee with fespect.tq'the'Equipmént énd supersedes all
other agreements, oralnorAwritteh, Qith respect to the Equip—
ment. No variation or modification of this Agreement and no
‘waiver of any of its provisions or conditions shall be valid_.'
unleés in writing and signed by duly authorized représentatives
of the Vendpr and ‘the Veﬁdee. |

ARTICLE 23. Notiée.. Any notice‘hereunder to any
‘-Qf the partiesAdesignated below shall be deemed to be ?roperly
served if delivered or mailed in the Unitéd StatesAby certified
or registered mail to it at its chief place of business at the
followiné specified addresses: | |

(a) to the Vendee, at 1100 Centre Square
East, 1500 Market.Sﬁreet, Philadelphia, Pennsyl-
vania 19102, Attention: _Vice President—?inaﬁce,.

(b) to the‘Buildér, at P. Q.'Box 188, Berwick
Pennsylvania; 18603,‘ |

(c) to any assignee of the Vendor, oerf the

Vendee,_at such address as may have beeh_furnishéd

in writing tovtheYVendee,'or'the Vendor, as the

case may be, by such assignee; |
or at such other address as'may have been furnished in writing

by such party to the other parties to this Agreement.
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ARTICLE 24. .LaW»Governinq.  Tﬁe terms‘of this_Agr§e~
ment and alllrights and»obligations.hereunder‘shall;be-go&érned,
by the laws df‘the State.of_Maryland; provided, however, thaﬁ
the parties shall be entitled to all rights conferred by
49 U.S,C. §11303 and.such.adaitional rights arising oﬁf of thef,
filing, recdrdinq or deposit hereof;-if any, and of any-assign—
»ment hereof as shall be cohferréd,by the laws of tﬁe severai
ju;isdictions in_which this Agreemént or any aSsignment Bereof
‘shall be filed, récorded or deposited.

ARTICLE 25. Executioﬂ. This Agrement may be éxe~_.
cuted in any numbervof gcounterparts numbered consécutively-in
ascending order, each of which so executed.shall be deemed to
be an original, and such counterparts together.shall cﬁnstituté
but one and the same contract, which shall be sufficiently evi-
'deﬁced by any such originai countefpart, but only. the counter--
part that is labeled "Counterpart No. 1" shall be deemed'toUbér
the original which may be transferred and‘given'to traﬁsfer the
rights of the Vendor héreunder. Although this Agreement isi |
dated as of the date first above Written,.for conveniepce,'the
actual date or dates oflexecution'he:éof:by the partiés:hereto_
islor are, reséectively, the date or dates.stated iﬁ the acknowl-

edgements hereto annexed.
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IN WITNESS WHEREOF the parties hereto have executed

or caused this instrument to be executed all as of the date

WHITTAKER CORPORATION (Berwick
Forge & Fabricating Division)

[Corporate

. _ ] ’
I "’ ‘

By L( ........ lovdan ﬂut.u\.\

~[Authorized Signatory

Attest:

NATIONAL RAILWAY UTILIZATION
CORPQRATION

/7 J——
V4 fwr 3

, / ) . .
."‘f;"_ ‘L,. A ,1 4(:/‘“ o .‘"‘ {Jr'w“ ''''' “ &w" e
Vlce Pre51dent

."

[Corporate Seall

Attest:

I HEREBY CERTIFY, that on-this

* day of April,

ol

1979, before the subscriber, a Notary Public 1n and for said

’! ’ t*’ r, . .
Clty and State personally appeared‘AJ A ﬁxwp%ﬁ“&w““, who,

A
o

being by me duly sworn, says that he is a Authorlzed Slgnatory
of WHITTAKER CORPORATION (Berwick Forge & Fabricating Divisiqn),i
that one of the seals affixed to the foregoing instrument is

the qorporate seal of said cérporation, that said instr§ment

was signed and sealed‘on behalf of said corporation by autho-

rity of its Board of Directors, and he acknowledged that the
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execution of the foregoing instrument was the free act and
- deed of said corporation.
IN TESTIMONY WHEREOF, I have hereuntd set my hand-:

and official seal, this %ﬁmaay of April, 1979.

L

e ' ubl
+ o {Notarial Seal] LLOYD H. ADANS, NOTARY PUBLIG
5 JESWICK BORDUGH, COLUMBIA COUNTY
4% LOMMISSION EXPIRES SEPT. 19, 19
sieber, Pegnsylvania Association of M::»m«'m

tMy Commission expires:

1 HEREBY CERTIFY, that on this %% day of April,

1979, before the subscriber, a Notary Public in and for said

‘City and State personally appearedcs

being by_me‘duly sworn, séys that he is a Vice Presidentrof
.Natioﬁal Railway Utilization Corporation, that one of the
‘seals affixed to the foregoing instrument is the corporate
~seal of said corporation, that said instrument waé signed.

and sealed on behalf of said corporation by authérity bf its
Board of.Directors, and he'acknOWledged that the éxecutibn

of the foregoing instrument was the_ffee act and deed of said

corporation.

IN TESTIMONY WHEREOF; I have hereunto set my_hén@;.};

~

and official seal, this &

[Notarial Seall

A DARLENE MA@

My Commission expires: P
. ) My Commissig
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Exhibit B
to
Conditional;Sale‘Agreement

Warranty of Builder

The Builder warrants that its Equipment will be built in

caccordance with the Specifications and the standards and

requirements set forth in Article 2 and Exhibit A of the
Conditional Sale Agreement to which this Warranty is at--

-~ tached (hereinafter called the Agreement) and warrants its

Equipment will be free from defects in material (except as
to specialties incorporated therein specified by the Vendee .
and not manufactured by the Builder} and workmanship and
design (except as to designs specified by the Vendee and

not ‘developed by the Builder) under normal use and serv1ce,
the Builder's obligation under this Warranty being limited

to making good at its plant any part or parts of any unit

of its Equipment which shall, within one year after the de-~
livery of such unit of Equipment to the Vendee, be returned

to the Builder with transportation charges prepaid and which.

examination by the Builder shall disclose to its satisfac-

‘tion to have been thus defective. In no event shall the

Builder be liable to anyone for any incidental, special or
consequential damages of any kind. :

THE FOREGOING WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER
WARRANTIES EXPRESSED OR IMPLIED, INCLUDING ANY IMPLIED WARRANTY

COF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND THE

BUILDER NEITHER ASSUMES NORSAUTHORIZES ANY PERSON TO ASSUME FOR
IT ANY OTHER LIABILITY IN CONNECTION WITH THE CONSTRUCTION AND
DELIVERY OF THE EQUIPMENT EXCEPT FOR THE PATENT INDEMNIFICATION
STATED BELOW.

Except in cases of articles or materials spec1f1ed by the Vendee
and not manufactured by the. 'Builder and in cases of designs,
systems, processes, formulae or combinations specified by the
Vendee, and not developed or purported to be developed by the
Builder, the Bullder agrees to indemnify, protect and hold harm-
less the Vendee from and against any and all liability, claims,
costs,'charges and expenses, including royalty payments and coun-
sel fees, in any manner imposed upon or acv1u1ng against the Ven-.
dee or its assigns because of the use in or about the construction
or operation of any of the Equipment of any design, system, pro-
cess, formula, combination, article or material which infringes
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or is claimed to infringe on any patent or other right. The
Vendee will give prompt notice to the Builder of any claim"
actually known to the Vendee which is based upon any such

. alleged infringement, will assist the Builder in connection

with any such claim, and will give the Builder the right, at -
the Builder's expense, to compromise, Settle or defend against
such claim. If in connection with any such claim the use of

the Equipment (or any part thereof) is enjoined, Builder shall

either at its expense and option procure for the Vendee the

‘right to use the Equipment (or any part thereof), or modify them
so that they no longer infringe, or. replace them with. non—lnfrlng—

ing boxcars which are equal to the Equipment in both form and

S guality.-

The Builder further agrees with the Vendee that neither the
inspection provided in Article 3 of the Agreement, nor any ex-
amination, nor the acceptance of any units of its Eguipment as

‘provided in said Article 3 shall be deemed a waiver or a modlflca—

tion by the Vendee of any of its rlghts under- this Warranty



